of 1997. The Commission certainly may consider as part of that rulemaking proceeding any
arguments that particular classes of pending applicants should be treated differently.

c. The U.S. Court of Appeals in the Bechtel case ordered the Commission to
issue new comparative rules. Although the Commission never formally adopted such
new rules, its staff, including your office, prepared draft rules to respond to the Court’s
order. Please summarize how those draft rules would have dealt with pending cases,
and comment on whether those drafts might be suitable and readily adaptable for use in
resolving at least those pending cases that had reached the point where an initial
decision had been issued based on a hearing record.

The FCC staff presented a draft order to the Commission earlier this year. In that
draft, the staff recommended that pending hearing cases be resolved by a lottery pursuant to
section 309(i) of the Communications Act. The Balanced Budget Act of 1997 eliminated the
Commission’s authority to use lotteries for these cases, so the staff proposal is no longer an
option.

2. Questions have been raised regarding how the General Counsel’s Office has
handled the well-known Asheville, N.C. case involving the Zeb Lee family and
Congressman Mel Watt. It is our understanding that you have now recused yourself in
this case and therefore cannot comment upon it. Some parties question your objectivity
and judgment|[s] in your earlier involvement in this case. To help clarify some of the
troubling questions and concerns that have been raised, please answer the following
questions.

a. Please describe the extent of your relationship, if any, with Congressman Mel
Watt of N.C., and with former N.C. Senate candidate Harvey Gant. In particular,
have you had any personal, political or business relationship with either Mr. Watt or
Mr. Gant? If so, when, and what did this involve? Also, have you made political
contributions to Mr. Watt or Mr. Gant or solicited political contributions for either of
them, or worked for or on behalf of their earlier political campaigns for federal office?

The Biltmore Forest proceeding is an adjudicatory proceeding which is deemed a
"restricted” proceeding under the FCC’s ex parte rules to protect the due process rights of
- each of the parties to the proceeding. As you point out, I recently recused myself from this
case. I did so once it became apparent that it might be raised as an issue in connection with
the confirmation process. I recused myself to protect the integrity of the FCC’s processes. I
wanted to ensure that any future Commission action in this proceeding would not be open to
charges of impropriety based on arguments by any applicant that I might have a personal
interest in a particular resolution of the case because the case had been linked to the
confirmation process. I believe that the appearance of propriety is essential to the proper
functioning of the FCC.



I have no, and have never had any, personal or business relationship with
Congressman Watt or Mr. Gant. I have never met Congressman Watt or Mr. Gant, nor
have I had any communications with them, either directly or through intermediaries. I do
not recall making any political contributions to either of them, nor have I worked for or on
their behalf in connection with any political campaign. In the past, I have made
contributions to political action committees that may have made political contributions to the
campaigns of Congressman Watt or Mr. Gant. However, any such contributions would not
have been made at my direction or with my knowledge.

b. Has Mr. Watt or Mr. Gant ever contacted you regarding the Asheville area
station application filed by Mr. Watt and several of his associates? If so, when, and
what was the nature of that communication?

I have never received any contact from Congressman Watt or Mr. Gant regarding the
Biltmore Forest proceeding, either directly or through intermediaries. Indeed, I was not
even aware that Mr. Watt or his associates had any interest in the Biltmore Forest proceeding
until I read an article about the proceeding in the May 5, 1997 edition of Media Week, a
trade publication. This occurred well after the Commission decisions in the case.

¢. Were you ever contacted on this case by FCC Chairman Re[e]d Hundt, or by
Blair Levin[] on his staff? If so, please describe fully the nature and substance of any
such contacts. Also, do you know if Mr. Levin[] knows Congressman Watt?

I have never discussed this case with Chairman Hundt. The first time I discussed this
case with Mr. Levin was in June, 1997, after I read an article about the case in the May 5,
1997 edition of Media Week. We discussed many significant inaccuracies in the article and
made plans to direct FCC staff to call the Media Week reporter to alert her about the
inaccuracies in the article. I do not know whether Mr. Levin knows Congressman Watt.

The extent of my involvement in the Biltmore Forest proceeding has been to provide
legal advice to the Commissioners. The FCC’s Office of General Counsel analyzed the legal
issues involved in the case and advised the Commissioners on the legal risks involved in the
course of action recommended by the Chief of the FCC’s Mass Media Bureau. I accepted
the legal analysis presented to me by the FCC’s career staff.

d. Please provide this Committee with a copy of any case summary or
recommendation that was represented by your Office to the Commission for its
consideration prior to the Commission’s vote on its opinion and order adopted
November 7, 1995 that reversed the Commission’s staff and rescinded the station
construction permit that had been issued to the Lee family (Orion Communications).

Memoranda provided by the FCC staff to the Commissioners are pﬁvileged
communications under the Commission’s rules. I do not have authorization to release the
documents that you have requested. To assist you in your review of this case, however, I



can describe the documents that fall within the scope of your request. I am aware of two
such documents, each of which was sent to the Commissioners by the Chief of the Mass
Media Bureau. The Officé of General Counsel did not send any independent
recommendations to the Commissioners regarding this case.

On August 21, 1995, the Chief of the Mass Media Bureau sent a memorandum to the
Commissioners recommending that the Commission overturn the Bureau’s prior decision
permitting Mr. Lee’s company to retain the construction permit for the FM station. I
"noted" this memorandum as General Counsel, which indicates that I agreed with the
Bureau's analysis in the memorandum regarding litigation risks. The memorandum states
that there would be substantial litigation risks on appeal if the Commission did not rescind
the construction permit held by Mr. Lee’s company as requested by the other applicants.
The Commission unanimously adopted the Bureau's recommendation.

The second document is a memorandum dated July 18, 1996 to the Commissioners
from the Chief of the Mass Media Bureau recommending that the Commission affirm its
unanimous November, 1995 order. This recommendation led to an October, 1996
unanimous order by the Commission affirming its prior order. I also "noted" this
memorandum from the Bureau Chief, which again indicated that the General Counsel
concurred with the Bureau’s assessment that the Commission would be exposed to greater
litigation risk by permitting Mr. Lee’s company to retain the construction permit than it
would by granting the petition of the competing applicants.

These are the only staff recommendations, summaries or other memoranda to the
Commission regarding this matter of which I am aware. In February, 1997, the D.C.
Circuit (Judges Ginsburg, Sentelle and Henderson) denied a request by Orion to stay the
Commission’s decision in the Biltmore Forest proceeding. The court heard oral argument in
September, 1997, and the matter is pending before the court.



Helms vows to block
FCC nomination

THE ASSOCIATED PRrESS

An Asheville broadcaster will get
back on the air if Sen. Jesse Helms,
R-N.C., has his way.

Helms has vowed to keep William
Kennard from becoming the new
chairman of the Federal Communi-
cations Commission unless Kennard
helps broadcaster Zeb Lee get the
new FM radio license he's been
seeking for the last decade.

The Senate Commerce Commit-
tee t5 expected w vote on Ken.
nard's nomination and those of
three FCC commissioners today.
As a senator, Helms can put a hold
on any nominee's confirmation and
has shown repeatedly he's willing
to do so. Most recently, he refused
to hold confirmation hearings for
William Weld's nomination as am-
hassador to Mexico.

On Monday, Kennard sent Helms
a wrtten explanation of why the
Lee family lost its effort to run the
new 96,5 FM. Kennard now works
as the FCC's general counsel and
helped make the decision that took
Lee off the air.

The Lee family argued they won
the right o a new station m 1990

and the FCC then reversed course
and kicked it off the air this June in
favor of a group of investors that
included Rep. Mel Watt, D-N.C.

‘I'm certainly grateful for any
help anybody wants to bestow upon
us.” Brian Lee, Zeb Lee’s son and a
station manager, said of any poli-
ticking for the family's cause.
“We've been feeling pretty belea-
guered for the last 10%; years.”

But an attorney for the investor
group the FCC ultimately chose
said Helms' pressure on Kennard
may hurt the Lee family's cause.

“Ta bring Mr. Kennard into this
— to use his nomination as lever-
age — is wrong," said lawyer Ste-
phen Yelverton. *Now if the FCC
changes its decision, their motive
would be suspect.”

Helms' office gave a list of seven
questions for Kennard (o0 answer
about his office’s handling of the
Asheville case. The government-
sanctioned license — which Watt's
group is now operating under the
name Biltmore Forest Radio Inc.
— is worth an estimated $3 million
to $6 million,
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Helms may tie up nomination
over Asheville license decision

FCC nominee,

Helms face off
over licensee

By CAROL 0. LEONNIG
Observer Washington Bureau

WASHINGTON — Sen. Jesse Helms, R-N.C., phl::u to

FCC
Continued from page 1C

can put a hold on any nominee's
con ation.

“To bring Mr. Kennard into
this — to use his nomination as
lsverage — is wrong,” ‘nid lawyer

[ o PSR ¥ SRR e -y AR SBaw

Fce changes its decision, their
motive would be suspect.”
Helms’ office gave a list a seven
questions for Kennard to answer
- about his office’s handling of the
Asheville cass. The government-
sanctioned license — which
Watt's group is now operating
» yunder the name Biltmore Forest
. Radio Inc. — is worth an esti-
- mated §3 to $6 miliion.

Kennard returned four pages
of answers Monday, explaining
that the FCC never promised the
Lees a permanent license. He said
Lee’'s group may have been
Judged the most experienced and

. thus the top choice in 1990, but a
1983 federal court ruling threw

RIS e bR

OnMonchy.Kmm?fduntlg:nE: ,
b/ the new 86.3 FM, but

of investors that . "
" out a8 unfair the commission's
included Rep. Mel Watt, D-N.C. , standards for making that and

Tm "'“‘“l"!' gml for any ‘:P other licensing decisions.
Loe, Zeb Lae's son and a station But Steve Leckar, an attorney

for the Lees, ssid the court ruling
didn’t force the FCC to switch its
course — only to review its deci-

manager, said of politicking for
the family’s ame%e’va been feel-

ing pretty beleaguerad for the last 104
years.”

But an for the investor YW
the FCC chose said Halms’ muscle-
is improper — and his pressure on Kennard
may burt the Las family’s cause, As a senator, Halms

Pleass sve FCC / page 4C

slons on new merhts. He dis-
8gtasd with Yelverton that

elms’ pressure would lead to an
unfeir decision.

‘Kennard would be righting a
wrong — not just for the
!.1:P.umut forh:therl," lhe said.

ng to have people invest
Yeam of their life and have relied

- oW owidl adid winil Qave

the I'Eum of their labors snatched
¥WaY by arbitrary decision-mak-

II.‘1‘"“11:«'.1 declined comment,
but refarred questions to his writ-
ten staternent.
. BL advocating for the Lee fam-
ily. Halms is in the unusual posi-
tion of lobbying aguinst the mon-
€1ary interests of a fellow Con-
f"'ll member from North Caro-
ins. Watr invested with several
Charlotte law parmers at Fergu-
son, $tein, Watt, Walles and Ag-
king in a gpeculative group apply-
"'1 for the station license in 1987,
befors he was elected to Con-
gress, The group later merged
With three others to become the
Biltmare Forest group.
Wan wus out of the country on
a Congregsional trip Monday and
couldn't be reached for cornment.
In the pest, he has said he is
metely an investor who stays
away from the day-to-day busi-
Ness of the station.




Sen. Helms applies
pressure to help WZLS

ByMirkBM' o

STAFF WRITER

U, Sen. Jesse Helms s try.

ing to get local broadeaster Zeb
Lee and his rock music station
back on the air, reportedly threat-

emng to. blogk avote on a Olinton  J
ation nomination unless §

.the nominee helps Lee. B
The nominee is William Ken... -
nard, who would become chairman

of the Federal Communications

| Commission, Kennard is currently
" the FCC’s general counsel - in

other words, ita chief lawyer - and
icipated. in decisions _that

-participated
helped remove Lee's WZLS-FM

from local airwaves in June. . |
Helms has vowed to keep Ken-

pard from becoming the - FCC:

chairman without some action'by
Kennard regarding the Lee case,
the Associated . Press reported
Tuesday, ‘

As a senator, Helms can put a
hold on any nominee’s confirma-
tion. Such holds can last indefi-
nilely and can be broken at the
discretion of the Senate majority
leader. - : :

A company owned by Lee and
his family and four other compa-
nies have been fighting for control
of the right to broadeast on the
96.6 FM frequency for more than
10 years, The FCC at first chose
the Lees as the most qualified ap-
plicants, then invited all the appli-
cants to operate on the frequency

jointly after an appellate court
struck down the FCC’s method of
choosing among applicants. .

I/ -
As bt tle CoRpon -

The Lees declined,: the ‘other

companies agreed and a’station

over the frequency temporarily
June 2. -

Kennard and s spokesman
could not be reached far comment
Tuesday.

A Washington, D.C., attorney
for the companies competing with.
the Lees for control of the station
#aid anything Kennard did for the
Lees would be immediately sus-
pect and subject to a court chal-
lenge,

“This whole thing has gotten
out of control. Tt's been politicized
and the process has been tainted
and corrupted,” said attorney Ste-
phen Yelverton.

Brian Lee, WZLS's station
manager, said Kennard should re-
consider earlier FCC actions.

“There’s been a great injustice
perpetrated on me and my family
and our employees and the people
‘of Asheville. Anything (Kennard)
could do to right that we would
weleome.”
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Helms puts focus
on local radlo
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. STAFF WRITER
' The U.8. Senate approved Wil-
Ham Kennard as chairman of- the
Federal Communications Commis-
sion on a 99-1 vote Wednesday after

he agreed to attempt to resolve 2

dispute over a radio frequency serv-
ing the Asheville area.

“U.8. Sen. Jesse Helms; R-N.C,
told the Senate Kennard had given
Helms his - “voluntary assurance
ﬂmthewﬂlworkthhmeonthe
Zeb Lee case.” The FCC forced a

- rock music. station WLZS-F)M,

ownedbyLeemdhisfamﬂy,oﬂ'the

air in June followmg a lengthy legal'

batﬂe. :

£ Kennard apparentlydidnotandl"court decision struck down the

likely eould not promise to put
WZLS back on the air. His options
inhmdlmgﬂwmtberemﬂdbeeon-

’ company as the
mostquxliﬁednpplicant.Butalses

Helms convinces new FCC head
to work on WZLS radio case

F'CC's method of choosin

_.competing applicants. The Chls
‘never adopted a new method, and it

‘later gave temporary rights to the

96.5 frequencytoaeonsormm
four eompanies emnpeﬁngagamst
w .

has said, “he will (within statute and
regulation) work in good faith with
me to resolve the problems the
(1993)dedsionwwed. _

About 25 or 80 other cases were:
also affected by the 1998 decision.

Kennard’s  assurances

basicsily
- mean he will attempt to find 2 méth-

¢ See WALS on pageBS
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. Dlicants in those cases without put-
ting broadcast licenses up for auc-
> tion, eaid Helms aide Wayne

';'"\ Boyles. ) .

Congress passed - legislation

o earlier this year authorizing the

wn FOC to award broadeast licenses to

™" the highest bidder. But Helms ob-

“* tained & letter from bill author U.S.

" ' Sen. John MeCain, R-Ariz., saying

-~ the legislation does not require an

- auction in old cases like Lees.

e Kennard had said earlier he in-

.+ terprets the law as giving the FCC

* the option of holding an auctions in
- old cases, but does not mandate

them.
Just how the matter is r;sol»&d

.. will depend in large part on how the

.V Dism?tegf Columbia U.S. Court of

- Appeals decides an appeal Lee's

-: company has made of the ¥FCC ac-

-7 tions, Boyles said.

t The court heard oral argu-

" ments in the case last month but

has not issued a decision. v

m Kennard, the FCC's first black
- chajrman, and three other new com-
' missioners now have the daunting
.. task of giving Americans the wider
- choice of telephone and cable televi-
'+ sion services promised in a 1996 law
- deregulating the industry.
. “] will continue the FCC's ef-
forts to replace regulation with
“ competition and to hasten the deliv-
ery of many new telecommuniations
.. services to the public,” Kennard
" said in a statement after the vote.
... “In doing so we will strive to pro-
" -~ vide quality telecommunications
>’ services at the best price to Ameri-
* can consumers.” '

" On Tuesday, the Senate ap-
proved three new commissioners to
the five-member panel: Republicans
Harold Furchtgott-Roth and Mi-

™ chael Powell and Democrat Gloria

. Tristani. :

They join holdover coramission-
er Susan Ness, a Democrat.

_All four incoming members will
soon take office but a specific date
. 'has not been set, FCC officials said.

At Senate hearings several

" weeks ago, Kennard and the three

- other incoming commissioners said -

* they want to speed the snail-like

pace of local phone and cable com-

“ petition to offer customers the same

wide choices they now have in long

distance. But they didn’t say -how
they would accomplish that.

Local and long-distanee compa-

.~ nies, which want to get intp each

» other’s business, accuse one another

of trying to forestall::

Ao~ - -

offered a grand vision of délivéing
" local phone services on a wide-
" spread basis, ‘have scaled back
- plans. Congress blames .the FCC
+ for being too regulatory. The FCC

©  ~« companies for litigating
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. JESSE HELMS
NORTH CARQLINA

IMnited States Senate

WASHINGTON, OC 20510-3301

November 20, 1997

The Honorable Bob Smith, Chairman

The Honorable Harry Reid, Vice-Chairman
Senate Select Committee on Ethics

202 Hart Senate Office Building

| Washington, D.C. 20510

Dear Messrs. Chairman and Vice-Chairman:

I am grateful for the opportunity to respond to the complaint filed on behalf
of Biltrnore Forest Radio, Inc. The complaint alleges that I violated, among other
things, Senate Rule XLIII by making improper gx parte communications with the
Federal Communications Commuission.

Senate Rule XI_III addresses actions Senators and their staffs may properly
take to assist their constituents, who, as you know, have a First Amendment right
“to petition the government for a redress of grievances.”

Recognizing that constituents ofien tumn to their elected representatives to
assist them in exercising this right, the Senate Ethics Manual, at p.223, further
states that “[rJesponding to inquiries of petitioners and assisting them before
executive or independent government officials and agencies is an appropriate
exercise of the representational function of each Member of Congress, as well as
an important function of congressional oversight.” Indeed, in his 1954 book,
Ethics ip Government, Senator Paul Douglas noted that it is a legislator’s
obligation to work to correct injustices by public agencies and officials.

Last year ] received several letters from constituents concerning the FCC’s
process of awarding broadcast licenses in the wake of the U.S. Court of Appeals’
Bechtel decision. I forwarded some of the letters to the FCC and asked that the
agency respond to their concemns. Senate Rule XLIII 2.(a) explicitly states that a
Member of the Senate may communicate with an executive agency to “request
information or a status report.” Clearly, these communications lie within conduct
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allowed by Rule XLIII.

Rule XLTII also states that a Senator “may comrmunicate with an executive
or independent government official or agency on gny matter” to, among other
things, "express judgments” or “call for reconsideration of an administrative
response which the Member believes is not reasonably supported by statutes,
regulations or considerations of equity or public policy.” That’s precisely what
Senator Faircloth and I did in our October 22, 1996 letter to then-FCC Chairman
Reed E. Hundt: we expressed our judgment that the FCC’s decision to revoke
WZLS’s license — and all other similarly situated and aggrieved stations’ licenses
— was unjustifiable and ought to be reconsidered.

Indeed, the current FCC Chairman apparently agreed with us when, in
response to questions subrmitted to him on my behalf by Senator Burns before his
confirmation, Mr. Kennard stated: “I do believe that the Bechtel decision has
caused unfairness to many applicants who have had further processing of their
applications delayed and, as a result of that court decision, will necessarily have
their applications processed under new procedures. I am quite sympathetic to
their predicament.”

[irespective of the merits of the FCC's actions in response to the Bechtel
case, there clearly are serious questions of inequitable treatment of my
constituents and others. For that reason, and pursuant to Rule XLIII, Senator
Faircloth and I wrote the aforementioned October 22, 1996 letter to the FCC.

The complaint further alleges that I acted improperly by raising the issue of
license allocation in light of the Bechtel decision in the context of the
confirmation of William Kennard to be Chairman of the Federal Cornmunications
Commission. Notwithstanding Mr. Kennard's prior recusal from this case on July
15, 1997, the basis of this complaint ameunts to little more than media
characterizations of my conduct.

After his recusal from the WZLS rarter, and before his confirmation, I met
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with Mr. Kennard to discuss, among other things, the difficuities of implementing
the Bechte] decision. I appreciated Mr. Kennard’s candor; and on the Senate floor
I announced that [ would vote for his confirmation, stating “I have been given
assurances satisfactory to me by Mr. Kennard that he will, within statute and
regulation, work in good faith with me and others to resolve the problems
associated with the Bechtel decision."

At no point, either publicly or in my private conversations with Mr.
Kennard, did I state that my support for his nomination depended on the outcome
of any specific adjudication. Instead, I sought clarification and acknowledgment
of the public policy issues raised by implementation of the Bechte! decision, a
matter of great importance to not only one of my constituents, but to all those
similarly situated. )

In sum, I believe that my actions regarding this matter were well within the
confines of Rule XLIII of the Senate, and I unequivocally deny all'allegations of
impropriety made against me by the complainant.

Sincerely,

Sheere Nalye

JESSE HELMS:jb
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Off the block

Some old analog applications could be spared from auction

By Chris McConnell

he FCC is getting réady to auction
analog TV and radio licenses.

Except for a few. ;
Commissioners last week invited
comment on whether the FCC should
spare some pending licenses from the
auction block. Implementing a law that
gives the FCC new authority to auction
analog broadcast licenses, commis-
sioners asked whether about 20 of the
older applications might be processed
using a set of comparative criteria.

“I hope to get some useful comments
on that issue,” FCC Chairman William
Kennard said of the license applicants
who went through the FCC’s old com-
parative hearing process but did not
secure a license.

The old applications have been stuck
at the FCC since 1993, That was when a
court decision struck down the compara-
tive hearing criteria that regulators had

been using to choose license winners
from among competing applications.
Since then, some 1,245 radio and 462
TV applications have piled up at the
FCC.

Earlier this year the issue threatened
to stall Kennard’s nomination as FCC
chairman, after one North Carolina
broadcaster caught in the holdup took his
case to Senator Jesse Helms (R-N.C.).
Helms gave Kennard’s nomination a
green light only after word from Ken-
nard that the FCC’s new auction author-

ity did not necessarily need to extend to

all of the pending license applicants.

The North Carolina broadcaster,
Zebulon Lee, is one of about 20 appli-
cants who might now be exempted from
the auctions. The commis-
sion asked whether it should
develop a new set of compar-
ative criteria for applications
that had progressed through
the hearing stage before the
1993 court ruling.

Other radio and TV licens-
es for which multiple appli-
cations were filed before July
1, 1997 would go on the auc-
tion block unless the parties
settle their competing claims by Feb. 1.
The law requires the commission to use
auctions to settle mutually exclusive
applications filed after July 1. The auc-
tions could begin in fourth quarter 1998.

The FCC also proposed seeking to

promote minority and female owner-
ship of broadcast licenses and invited
comment on the use of bidding credits.
Discussing the proposal, Kennard cited
the negative impact of broadcast indus-
try consolidation on minority and
female ownership. |
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A federal court
shamly criticizes the
commission for its
handfing of the

Orion/Lee radio case

January 5, 1998 MEDIAWEEK

WASHINGTON

Alicia Mundy

Judgmem‘ Day at the FCC

In a tough and sharply word-
ed ruling, a federal appeals
court in Washington receatly
reversed the Federal Com-
munications Commission’s
decision to take away veteran
broadcaster Zebulon Lec’s
license to operate radio sta-
tion WZLS-FM in Asheville, N.C. In its Dec. 19 opin-
ion, the three-judge panecl said that the FCC had
ignored the public interest and its own recent prece-
dents. The appeals court ordered the FCC to reinstate
the 86-year-old Lee and his company, Orion Broad-
casting, as the interim operators for the WZLS license.

Noting that the court only reverses an FCC decision
if it is “arbiteary,” “capricious,” or “not in accordance
with law,” Judge David Ginsburg wrote: “The Com-
mission’s decisions in this case clearly fail to meet even
this deferential standard.”

The court ruled that Le¢ and Orion acted reason-
ably when they completed building their station and

went on the air in 1994, supported by several autho-
rizations they had received from the FCC. The court
said that when the FCC canceled Lee's interim
license—after he bad boen on the air for almost three
years—the action violated the precedent the commis-
sion had sct in another matter, the Highlands case. The
FCC’s act, said the court, was “incongistent with its
own recent docision permitting another broadcaster (o
continue operating on an interim basis.”

Last June, Mediaweek teported that & 1995 internal
memo from the FCC general counsel’s office that was
accidentally placed in (and thea removed from) the pub-

lic file on the Orion matter suggested that the Highlands
case not be caised in the FCC strategy because it could
backfire. In interviews with Mediaweek, then FCC chief
of staff Blair Levin said the Highlands cuse had no bear-
ing on the Orion/Lee case and that the discovered
memo was inconsequential. But the appeals court made
it clear that the Highlands case was part of the FCC's
undoing, when it shut down Lee, who was on the air and
providing local service.

“The recision disrupted that service, in derogation
of the very interest that the [FCC] had sought to protect
when it permitted alf other stations broadcasting as of
August 4 [1994] to continue doing so,” the court said.

The ownership dispute between Orion and the
Biltmore Forest consortium (BFRI) was thrown into
limbo along with dozens of other radio cases in 1994,
when the same court ruled in the famous Bechtcl case
that the FCC's comparative standards for determining
license awards were unfair. But in last month’s deci-
sion, the appeals court strongly reprimanded the FCC
for not explaining “why~—or ¢ven whether—it thought
BFRI would better serve the public’s interest™ in oper-
ating the Asheville station. The court noted that “three
of the four applicants in the BFRI consortium had
been refected as licensees in one way or another for
fack of integrity” by an administrative faw judge. In
interviews with Mediaweek, FCC lawyers had dis-
missed the rclevance of the law judge’s ruling.

The court also said that “the equitics received short
shrift” in the Lee case, adding that Orion had success-
fully defended its license for four years at the FCC and
that Lee's investment in building the station weighed in
his fuvor.

Betty Lee, Lec's wife and the station’s vice prosident,
was gvercome when she heard the decision. “T am still
crying,” she said on the afteraoon of Dec. 19. “1t’s the
best Christmas present.” She added that she, her hus-
band, and their son Brian, the station manager, were aff
“very down this morning, beforc we all came to work.”
But as she talked, former staffers and well-wishers
crowded into WZLS' offices ard its silent broadcasting
booths, yelping, hugging and singing Christmas carols.

One question that lingers is why the then FCC gen-
eral counsel, William Kennard (now chairman of the
commission}, and his deputics revessed their own staff’s
four previous decisions favaring Orion and Lee. One of
the owners at BFRI is a black Congresstnan, Mel Watt,
(D-N.C.), a well-known party activist. When Kennard
was undergoing heariugs lust fail (0 become the new
FCC chairman, he denied that Watt’s participation
influenced his decisions. However, Kennard, who also
is black, has stated strongly that he wants more minority
ownership in broadeasting; BFRI says it is minority
coatrolled. Lee is white. One of Lee's attorneys, Wright




ICATE OF SERV

I, Stephen T. Yelverton, an attorney, do hereby certify that
on this 26th day of January, 1998, I have caused to be filed with
the Secretary of the Federal Communications Commission an original
and nine «copies of the foregoing "Comments of Willsyr
Communications, Limited Partnership," and copies were served on the
following offices and interested persons:

Office of General Counsel

Federal Communications Commission
1919 M Street, N.W., Room 610
Washington, D.C. 20554

Audio Services Division

Mass Media Bureau

Federal Communications Commission
1919 M St., N.W., Room 302
Washington, D.C. 20554

Stephen C. Leckar, Esq.*

Wright H. Andrews, Esqg.

Butera & Andrews

1301 Pennsylvania Ave., N.W.

Suite 500

Washington, D.C. 20004

Counsel for Orion Communications Limited

* Service by U.S. Mail
Service has also been made on

all other parties to MM Docket
No. 88-577

- T

T.' Yelverton




